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Part I - Case Processing

Tz

JOB ORDERS

1. What is the job order reguirement for H-2B applications? Is
a job order placed for 10 days only if there are registered
applicants on file, or is a job ocrder placed for 10 days for
all applicatieons even though there are no registered
applicantg en file?

ANSWER: A 10-day job order is required for all H-2B
temporary kabor certification applicaticomns. General
administration Letter 1-3%5 dated NHovember 10, 1554,

brocedures foy H-2B Tempgrary Labox Certificatjon in

Nenagricultural Occupatigps, requires that:

The State Employment Service Agency [(SESA] shall prepare
a job order, using the information en the application,
and place it into tne regular ES system for 14 days.
puring this periad, the SESA should refer qualified
applicants who walk in and those in its active files.

2. Many States have centralized Alien Employment Certification
Units. Can the employer file an F-1 student job corder with
the central office or must it be filed with the nearest local
nffice?

ANSWER: An employer seeking to file an F-1 student jcb order
shruld be instructed to place the order directly with the
local office serving the area of intended employment. Alien
Certificarion Units are not responsible for preparing, '
placing, and collecting referral activity on Jjub orders
placed under the F-1 Student program.

3. Should all labor cert:ification job orders be put into
interatate clearance?

ANSWER: No. O8ESAs determine whether or not a labor
certification job order is placed inte the interatate
clearance system. Factors to consider include the nature ef
the occupation and whether applicants would relocate to fill

guch joba.
[

4. How can States affectively process labor certification
applicarions if they are prohibited from identifying job
orders a= labor certification orders? For example: If an
order is not identified as a labor certificatiom order, it
may be closed hefore the required 30-day period.
Tdentification of the order as a labor certification ordexy
ensures that all referrals on the crder are included in the

case file.




ANSWER: - SESAs are required to place job orders into the

regmular Employment Service recruitment asyatem and must assure .
that such orders do not contain symbols or words which T
identify the order as an alien certificatien order. SESA "
staff muat refrain froem discouraging U.8. workers who seek -
referral te employers on alien certification jobs. For

reporting proposes, SESAs may identify job orders by a code,

office or unit reporting number or staff person. Howsver,

phrases such as "alien order" or "labor certification order"

which are readily identifiable by applicants are prohibired.

RESUME SCREENING AND REFERRAL

5. Why are State agencies required to acreen U.S. applicantsg
before referring them to the employer?

ANSWER: Screening resumes to ensure that U.5. applicants
meet an employer’s basic job requirements is defined as a
major SESA responszbility in the Alien Certification Cost
Keimbursable GSrant Agreement. The screening of applicants
prior to referral has always been a basic function of the
regular employment service system under the Wagnmer FPeys=er Act
and is an integral part of the recruitment process in alien
lakor certification programs.

€. When an employer ligts several special reguirements, such as
several software programming languages, and the resume
indicates that the .5, applicant mests only 80% of those
special requirements, should the resume be forwarded to the
employer?

AMSBWER: The SESA should refsr an applicant’s resume when it
indicates that the applicant meets the broad range of
experience, educaticn and training required for the job, thus
raising the reascnable possibility that he/she may meet the
stated minimum job requirements. The employer has a duty to
make further inguiry, oy interview or oy other means, intc
whether the applicant meeis all of the actual requirements.

7. What is the policy with regard to resumes that are screened
put and not forwarded to employers for consideration for the
job opportunity? Are they returned te the applicant's? Are
the applicants informed that they were deemed not gualified
for the job opporturnity? Can those resumes be referred to
other employers using the regular employment service system?
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ANSWER: Resumes that are not forwarded to the employer
anould not be included in the case file that is forwarded to
the Regional Certifying Officer {RCO) and need not be
raturned to the applicants. It is not necessary for 5ESAs to
notify applicants that they were deemed ungualified for
referral to the employer. The SESA can always copy such
resumes for referral to other job opportunities for which the

applicant may be qualified.

Can resumes received by SESAs in response to ads and job
orders placed as a requirement of the labor certification
process be forwarded directly to the employer rather than the
attorney? Can applicants be reguested to gubmit two copies?

ANSWER: When an attorney or agent represents the employex
and/or alien, any notice or document required to bhe gent to
either must be zenc to thelir attorney or agent. See 20 CFR

556.20 (b) (2} and page 32 of Technjcal Aessistapce Guide No.
556. 1I1f the employer is represented by an attorney whe has

filed a Notice of Appearance on INS Form G-28, the reaumes
must be forwarded —o the attorney. SESAs may instruct
employera to reguest in the ads that the applicant submit two
copies of their resumes.

Why was the pclicy requiring employers to contact U.S.
applizants within 14 days of receipt of the referral from the
SESh ==tablished and how ghould States inform
emplovera/attorneys of this policy?

ANSWER: Recent Board of Alien Labor Certification of Appeals
(BALCAE) decisions indicate that efforts by the employer to
contact an applicant more than 14 days after receipt of a
regume may not be a timely contact and may indicate a failure
on the emplover’s part to recruit im good faith. When
forwarding regumes to emplayers/attornevs, SESA=s should
advizme that the applicarnts must be contacted within 14 days
of receipt of the resumes. The fact that an employer took
more than 14 days to contact an applicant is not am lssue
that should be addressed by the SESA. The case should be
forwarded to the Regicnal Cffice for adjudication.

SPECIAL HANDLING CASES

10.

To qualify for special kandling does the position have to
teach a "for credit" class?

ANSWER: No. To gualify for special handling, the positiom
mist be a college or university faculty member and must
invelve actuazl classroom teaching of a particular subject.
If the SESA iz unable to determire whether actual classroom
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12.

13.

14.

teaching is involved, the SESA should reguest a copy of the
contract between the alien and the university which would
deacribe the dutiegs of the popiticon.

Pe all eredite from an instituticon have to be transferrable
to qualify for special handling? If one credic transfers do
all positions qualify for special handling? Do credits have
to be accepted by all colleges or if there i1z one cbacure
college that will accept a credit transfer in order to
gualify as special handling?

ANSWER: The credite assigned to courses are not factors in
determining whether a case should qualify for zgpacial
handling. Regulations for the Labhor Certification process
provide for special handling of applicaticns involving
college and university teachers. In determining which type
nf zchools may use the special handling procedures, the
following definition should be used:

risllege or University" means an educational institution: (A]
which admits asa reqular students only individuals having a
mertificate or diploma of graduation from high school, or the
recognized equivalent of such a certificate or diploma: (B)
which is legally authorized by the Federal and/or State
government (2} te provide a program of education beyond high
schoal; and () which provides an educational program for
which it awards a baccalaureate {Bachelor’s) or higher
degree, or provides a program which is acceptable for full
credit for such a degres. Thie award includes those junior
or community colleges which award asszociate degrees, but
which teach courses which can be credited toward a
baccalaureate degree at ancther college or university.

How do you know the faculty offer is tenure-track?

ANSWER: Whether or not a faculty peosition is a tenure-track
pasition is not relevant in determining whether a case should

qualify for spacial handling.

I1f an emplover chooses to use the basic process instead of
"gpecial handling® for a college and university teaching
poaition, can the employer still select the moat gualified
individual rather thar any gualified individual?

ANSWER: Yes, provided the cccupation is a faculty member,
college or university as describad in the Dictionary of
Occupational Titles.

Is the SESA recuired to place a job order for applications
invelving special handling?

o

ERR

L.
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18.
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ANSWER: Job orders should not he placed in rasea processed
undar sperial handling at &56.2la. If the emplover chocses
to process a Jjob cffer for a ¢olledge or univeraity faculty
member under the basic process at 656.21, a job order muat be
placed in the regular ES system for 20 days=.

How can a norice of intent to hire an alien be incliuded in
special handling cases when the university canpot possibly
tell in advance who will be aelected?

ANSWER: In special handling cases, the employer may post a
notice of filing at the time recruitment is conducted, and
state 1in the posting that the recruitment effort may result
in the hiring of an alien for the peoeition and that any
perscn may file documentary evidence with the Certifying
Qfficer or SES&A. In the alternative, the employer may post
the notice of filing after the recruitment process has heen
completed. Either manner of posting is acceptable,

Can "special handling” cabpes be withdrawn by the saployer?

ANSWER: Yes, any application may be withdrawn prier to the
igaunance of a Hotice of Findings.

Can the 45-day rule be used on "special handling' cases? If
not, what is the best procecdure to follow when issuing a
correction letter to an employer?

AMSWER: Yes. SESAs may send a 45—daf letter in zpecial
handling cases.

Doeg a position in a teaching hospital that supervises
interns and residents and includes "teaching rounds" gqualify
for specisl handling?

ANBWHER: No. Special handling cases must invoclve some actual

classroom teaching. '"Teaching rounda" does not constitute
actual classrcom teaching., Such joba sheould be classified as

physicians, nct college or university beachers,

If the above position had to be readvertised, would the
application be processed as a regular casse? Must applicants
be egually qualified?

ANSWER: If the job cffer is not a coliege or undiversity
faculty member doing some actual classroocm teaching, then the
applicaticng processsed as a regular cage requiring the
employer to readvertise under the basic recruitment process.
The emplover may nob reject gualified U.5. workers because
the alien i= bhetter gualified.
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Iz 95% of the prevailing wage allowed in a special handling
cases’t

ANSWER: Yea. The prevailing wage reguirements at £56.40
alsa apply to occupaticong for apecial handling under 656.21a.

ADVERTISING REQUIREMENTS

21.

22.

The SESA mende a letter to the employer/attocrney approving
the advertiszement and they have 45 days to notify us when the
ad will run in order to simultanecusly open the job order.
The ad must kegin running within the 45-day perioed, but soms
way to control things is needed. What is the recommended

procedurea?

ANSWER: After approving a draft of the advertisement, the
BESA ghould issue advertiging inetructicons to the employer

which include the following information: (1) the job order
dates {(the job order should commence with the date of the
letter and remain.open for 30 consecutive days),; (2] the

advertisements must be placed in eonjunction with the 3cb
order; otherwise, the application will be cancelled by the
SESA and the employer will have to file a new application.

In order to comply with §655.21{(g) of the regulations and to
minimize the possibility of U.S. workers being referred after
the close of the recruitment periocd, emplovers should place
advertimements within later that 2 weeks of the beginning
dare of the job order; and (3} the final results of
recruitment must be provided ne later than 75 days from the
date of the letter tc the employer; otherwise the filing date
will be cancelled. :

In the vase of journal advertisements, the employer must
sontact the SESA and indicate the name of the journal and the
date on which the ad will appear. The SES& should open a
job order to run in conjunction with the journal ad. In
situations where the emplover’s journal ad did not appear in
the issue specified, the SESA should reopen or extend the job
order until the journal ad appears im the next available
isaune.

What actisn sheould SESZs take in regard to applicacions and
resumes received from UU.8. workers after the recruitment

period ciloses?

ANSWER: The regulations contemplate that the reczuitment of
U.S. workers will be conducted while the employer’s
application is being processed by the SESA. All applications
and resumes of U.2. workers received by the SESA before the
application is forwarded to the Regicnal Office for a
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determination should be referred to the smployvar for
consideration. The 3ESAs transmittal to the region should
indirate whether results of outstanding referrals must be
obtainaed bafore a decision is made on the applicaticon. After
the case file has been sent to the Reglonal Office,
applications and resumes received from ¢gualified applicants
ghould be retained by the SESA for a reasonable length of
time for referral to other job ocppeortunities for which the
T.5. workers may be gqualified.

Should the SESA send an applicatien to the Regional Office to
resclve wage disputes before advertising?

ANSWER: The euplover should be advised in writing that its
wage offer ig below prevailing and given the opportunity to
inereage it. If the employer refuses to offer at least the
prevalling wage that was determined by the SESA, the employer
should be requested to submit evidence indicating why the
prevailing wage determination is in errcr and why ites wage
offer meets or exceeds the prevailing wage. The employer
should be advised that its application will ke sent to the
region without further proceasing for a determinaticon. Such
applications will be proceszsed at the region in the order
that they are received along with orther applications.

Are photocopies of newspaper advertisements acceptable?

ANSWER: Original newspaper tear shests are preferable to
photocopies. However, photocopies are acceptable provided
they are copies of the entire page and it does nct appear
that the date of publicaticn has been aitersed. "Proof of
publication" from the newspaper indicating the dates of
publication is not sufficient.

May SES&a ask employers for copies of advertisements placed
for rhe 4§mb in the past and, if appropriate, request that the
alien certification advertisement ke in the szame format?

ANSWER: Execept in reduction in recruitment requeats, SEShs
should not ask employers for copies of pricr advertising.
However, SESAs should assist employers in drafting ads and in
identifving the appropriatre placement of the ad in the
publication.

May SESAs recommend changes in advertisements to ensure that
advertisements appear under the appropriate header? For

example, can the SESA instruct the employer that "service
technician® must be advertised as an "automobile mechanie" or

"analyst" as a "systems analyst?"

ANBWER: Yes. SESas should instruct an employer as to the
nroper placement of the advertissment.
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32.

Should the header for an advertisement in an H-2B occupation
be "temporary" or should the job be advertized under the
secupation or industry?

ANSWER: H-2B advertigzements may be run under sither the
occupation or industry header, whichever is wmore appropriate
to the occupation. The text of the advertisement should
indicate that the position is temporary. If the publication
has a special section for temporary positions, the
advertisement should appear in that section.

Can the SESA require the employer to follow a specified
advertizsing format?

AMSWER: SESAs may not mandate a particular format, however,
SESAs should aasist employers in drafting an advertisement
and suggest both the header and section in which the
advertisement should appear.

Can advertising on Sunday bes required?

ANSWER: &ESAs may ouggest that an employer advertise a
position for 3 consecutive days, including a Sunday edition
but may not reguire Sunday advertising under current
requlations.

How does z SESA determine which publication is appropriate
for advertising?

ANBWER: Some 2SESAs maintain loge on specific recruitment
wvehicles used by emplbvers for certain job categories as a
reference. A listine of suggested recruitment sources for
many ococupationes has also been preovided to SESAs.  In
addition, the National Trade and Professional Associations
directory is an excellent rescurce for identifying
publications which are appropriate to a particular
occupation. This publiration can be obtained from:

Hatiocnal Trade and Profeseicnsl Aszociations

Columbia Books, Inc.
1212 New York Zwvenue, H.W., Sulite 2340

Washington, D.C. 20005

Can SESA= use an I number rather than & job order number in
the advertisement?

ANBWER: SESAs may ceontinue to use job orders numbers as they
have in the past or develop a =zeparate system uging ID
numbers whichever iz more efficient and appropriate for a
gpeclific SBESh = cperation.

When should a jab cpportunity be adwvertised in an ethnic
publication?
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ANSWER: * SESas should contact thedr Regicnal Office to
derermine under what circumstances an ethnic publication
would bring the most responses from U.S. workers. The
presence of a foreign language or other ethnic regquirement
alone may not be determinative.

What guidance should employers feollow when placing
advertisements in newspapers which do not give guidance on
keywords or where to put ad?

ANSWER: The SESA should provide the necessary guidance to
employers in this situation.

RECRUITMENT AND REJECTION OF U.S. WORKERS

4.

35.

ac.

The employer’s applicaticon iz cancelled for failure to
respond to a 45-day letizer. The employer refiles as a
request for reducticn in recruitment and the applicaticn is
asgigned a new local offige receipt dats. <an the employer
use the prior SESA advertizementa for the reduction in
recruitment recguest?

ANSWER: Yesz, provided the advertisements were placed within
£ monthas of the date the resubmirted application was filed
with the local cffice. The SESA should imsure that tche
results of recruitment are included with the regquest.

The SES& refers dqualified U.S. workers to the employer, buc
the employer fails to submit a finzl recruitment report
within 45 days, and the application is cancelled. The
employer immsdiately files a new application without a
regquest for reductiorm in recruitment. Sheould the SESA refer
the applicants who previoualy applied for the positicn?

ANSWER: Yes. The SESZ should refer all gqualified applicants
wh previously applied for the job oppertunity, in addition,
te the applicants who respond te the new recruitment.

May an employer give UU.5. applicants a written test of their
knowledge of rthe occupation?

ANBWER: 4n emplover may not give a written test to T.S.
applicants unless it is the employer’s normal practice Lo
administer tests to all appiicants pricr teo nire. Further,
the employer mwust provide documsantation te show that the
alien took and paesed a test prior to hire. The tesgting
reguirement mus;y be included in the ETA-750, the job grder,
advertisement and posting. The employer may reject a U.S.



37,

38

5.
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applicant who fails a test desigmed to determine whether the
applicant has the proper experience for the job. However,
the employer is not permitted to use a test to discriminate
against U.5. workers.

Should the SESA terminate processing of an application when
the employer rejects applicants for failipg to meet
reguirements not stated on the ETA 750, Part A?

LNSWER: No. If it appears to the SESA, following receipt of
the final results of recruitment and applicant follow-up,
that U.S. workers were uniawfully rejected, the SESA should
inmlude comments te that effect on Form ETA 7147 when the
cage is transmitted to the region. The Certifying Officer
will review the SESA‘s comments along with the case file and
will issne a Notice of Findings if it appears thab T.5.
workers were unlawfully rejected.

Should the S2ESA cancel an application if an employer fails to
provide recruitment results on a single applicant?

ANSWER: Once the SESA hasg izsued a 45-day letter regquesting
that the employer provide the final resulta of recruitment,
it iz the employer's responsibility to provide a complete
response. If the employer has not provided all resultsa of
recruitment, the application should be cancelled and returned
ta the employer.

May the attorney of record submit the final results of
recruitment on behalf of the employer?

ANSWER: If the employer has signed the final recruitment
report, an attorney filing Form G-28 on behalf of the
employer may submit this document and any octher documentation
for the employer to the SESR. The attormey may not
participate in the interview process, unless the attorney
normally interviews job applicants for the employer.

Instead of specifying that employers contact workers within 2
weeks, why not simply require that workers be contacted "as
gocn as possible?”

ANSWER: By indicating a specific time frame (14 days), this
requires the employver to make initial contact in order to
setup an interview with U.5. applicants. Allowing employers
ts mantacr applicants "as soon as possible™ would permit
emplevers to wait until applicants may no longer he
interested and available. Therefore, employers must make
initial contact within 14 days of receipt of the resumes.

10
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Why are we still doing "waivers" with our high unemployment
rate?

ANSWER: The regulations allow for employers to request a
Reduction in Recruitment (RIR) in cases where the employer
has tested the labor market pricr to filing an applicaticn
and has been unable to find a qualified U.S, worker to £11l
the positien. The approval or denial of a RIR ia not tied o

a general unemployment rate.

Should the Hotice of Filing be posted for 14 conesecutive
buainess dayz or 10 consecutive daya? The regulations state

10 consecutive days.

ANSWER: The Notice of Filing must be posted for 10
consecutive calendar days.

Whan muar the Netiecs of Filing be posted in a Reduction in
Eecruitment case?

ANSWER: 1In & Reduction in Recruitment case, the employer may
post the Notice of Filing at any time within the & months
before the application is filed or after filing with the
SESZ. The SESZ should cbtain a copy of the posted notice
prior to transmitting the application to the regional ocffice.

DAY REQUIREMENT

What =hould the SESA do if an applicaticn is returned feor
failure to respond to & 45-day letter and the employer
insists that he never received the letter?

ANEWER: If the SESA'=s letter has not beern returned by the
"1.8. Posbal Service, then the letter is deemed to have been
deliverad. However, SESAs may wigh to avoid this problem by
sending the origiral 45-day letter to the attorney of record
with a copy to the employer, therehy reducing the Iikeliheood
of both letters being undelivered.

What acticn sheuld the SESA take in the above cuestion if the
emplover demands that the case be forwarded to the Regicnal

QfEfLea?

ANBWER: If the employer demands that the application be
forwarded to the kegional Office, the SESA must comply with
this request and forward the case to the Certifying Ofiicer.
This policy applies not only to a response to a 45-day
latter, but at apy point in the processing of the case if the
amployer regquests that the case be forwarsged to the
Certifving Officer. Cases forwarded to the Certifying

11
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Dfficer will be placed in the same gueue as new applications
received by the Regional Office and will be handled acceording
to date of receipt. Similarly, when the case is returned to
the SESA by the Regional ©Qffice, it will be handled in
accordance with the date it iz recelived by the SESA.

Iin order to aveid lost resumes or 45-day letters, should
SESAs send them by certified mail?

ANSWER: &SEShs are not required to send 45-day letters by
certified mail. For most casges, assurance of delivery can be
achieved by sending a copy of the letter to the employer and
to che attorney.

Shenld the SESA cancel an application em the 4e6th day if no
regponse ig received ¢r shonld the employer be allowed a
grace period?

ANSWER: A&An applicaticon should not be cancelled on the 46th
day. SEsSas should wait a reascnable peripd of time after the
45th day to allow suffigient time for mail delivery.
Normally, this pericd would be from 5 to 7 days. SESAs
should be aware that the postmark date is controlling and
that there is no extensicn to the 45-day period.

Must the SESE actually return an application to the ewmployer
who misses the 45-day due date or can the SESA simply cross
out the local office receipt date and write in the new one?

ANSWER: State Alien Labor Certification Activity Report
indicates that whern an apvlicaticon has been cancelled for
failure to comply in & timely manner with the 45 day rule, or
ie withdrawn, all focrms and supporting documents submitted by
the employer shall ke returned with a notice that the
applicaticn will ke treated as a new application and receive
a new local office filing date if it is refiled. 211
racruitment must be repeated unless the employer requests a
reducticn in recruitment.

The draft of the new gemi. annual report gave two criteria to
address 45-day defaulte--those that misszed the 45 days and
hose that have been received with &0 daya, 1.e., 45 plus 15.
Does this mean that the SESA must hold the application for an
additicna: 15 daysT

ANSWER: This languags was in a previous "draft' of the gemi-
annual report. The finzl instructions state that the SESA
shall cancel an application when information regquested from
the employer has not been malled by the 45th day following
the date of the request.

Is there a limit om the number of times a SESA may send a 45-
day letter?

L2

<L
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ANSWER: ' The regulations do not limit the number of times the
SESA can send a 45-day letter. However, SE3As should make
every effort to send one 45-day letter which addresses all
issues, concerns and deficiencies. If it is absolutely
necessary for the SESA to send a second 45-day leatter to
correct deficiencies, this may be done, but should be the
excepbtion and not the rule.

If the employer does not gend all dogumentation regquested in
the 45-day letter, should the application be cancelled and
returned to the employer or should the SESA issue another 45-

day letter?

ANSWER: If the empleyer deoes nct send all the documentation
requested in the 45-day letter, the application should he
raturned to the employer with a letter stating that the
application has been cancelled for failure to provide a
complete responge.,

Iz a 45-day letter appropriate to ask employer to withdraw a
reduction in recruitment regquegt? If not, how dogs ke SESHE
get this in writing within a reasonable time?

ANSWER: No. The 3ESA may not issue a written request to an
employer to withdraw a request for reduction in recruitment.
SESAE may advise an employver informally that the regquest may
not likely be granted and advise the smployer of the basic

processing. reqguirements.

What should the SESA do if an application iz cancelled
because the employer did not respond in a timely manner to
the 45-day rule and then refiles the applicaticn as a new
page or as a request for reducticon in recruitment?

ANSWER: The employer may refile a cancelled application
uging the same forms. The applicaticon may be filed with ox
without a request for reduction in recruitwment. The employer
may use the previous advertisements and results for a
reduction in recruitment iLf the advertizements were placed
within & months preceding the new filing date. If the
reduction in recruitment is not reguested, all of the
recruitment required through the SESA must be repeated. 1In
addition, the SESA should again refer any gualified
applicants that were eent to the employer in the prior case.
The SESA should assign the new application a new local office
receipt date and ghould date stamp both forms.

13



DOT AND SVP ISSUES

54.

=18

How is the DOT code assigned when the job oppertunity
contains a combination of duties?

ANSWER: For job opportunities involving a combinatien of
dutie=, the SESA should assign one DOT cods uging the
following order of priority:

® highest paying eccupation; or
® occupation with highest skill level (3WFP}; or
® occupaticn in which the majority of the time spent.

What i= the time frame for the return of an

GOcoeupational Code Regquest? Past experience with direct
reguasts iz that they have been returned in 7 days. There is
conoern that the current procedure will cause delays.

ANBWEE: Instructions for obtaining an interim DOT codes are
outlined in a Memorandum For All Regicnal Administrators
dated March 31, 1%9%3, Clarificatien Regarding the use of
Interim DOT Codes. The response time is normally 3 weeks.
The process was changed because employsrs whe have
unrestricted access to the OA Field Centers were starting to
abuse the system by misrepresenting the trues nature of the
job in crder to oktain an SVP level of Z years or more in
order to remove the job from the "other worker" preference
category.

Why is# the pelicy for counting the SVP for certain
educational regquirements different than what has apparently
been utilized by some States, £o date?

ANSWER: The criteria used to determine the amount of SVP
time that can be credited toward an Associate, Bachelor's,
Master‘s or Doctorate degree appears in Field Memorandum (FM)
48-94 dated May 16, 1994, Policy Cuidance on Alien Labor
Cartificatdion. The standard outlined in the FM should be
followad by all States in order for the process te be uniform
thyoughout the syscem: :

DESEEER SVFP
Feneral hssociate’s a
Specific hssociate’s 2
Baccalauresate 2
Master's (2+2)
Doctorabes T o{2+2+3)
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59.

a0,

I= there conesideration being given to updating the Diecionary
of Occupaticnal Titles? Some titles listed in the current
edition are outdated and some DOT titles, definitionsg or
descriptiong have changed.

ANSWER: The Department of Lahor has established a work group
for the purpose of developing a computerized DOT system. The
revisicns planned will result in the DOT being replaced by a
new system called the C+Net. The O*Net will provide current,
up-to-date information about the skills, knowledge and
abilities required for work in today’'s economy. The first
wversion of O*Net is planned to be available to users by the
end of 15%6. The O*Net represents a nationally orchestrated
effort to put the power of new information technology into
the hands of those who need it. The computerized system will
provide detailed, accurate and current information about jobs
and their regquirements both present and future.

Should the SESA gquesticn an employer’s job offer whan
requirements are below SVF or do not meet State
licensing/certification regquirements?

ANSWER: It iz not necessary to question the emplover’s
minimum requirements when they are beiow the SVP. If a State
license or certification is required to perform the job, then
the application form, newepaper advertisemsnt and notice of
filing must incliude: (1) the licensing or certification
reguirement or the abiliry to obtain the required license or
certificaticn; (2} a d=scripticn of what the worker will be
deing until the license or certification is ecbtalned; and (3)
the prevailing wage for the fully licensed or certified job.

What can the SESA do about the problem of "other workers"
masquerading as skilled worksrs? No cone is a sewing machine
operator or landscape laborer any more. They are sample
stitchera, tailors, and landscape gardeners with an SVP of
six at least.

ANSWER: SESAs should review the application to assure that
the employer’s minimum reguirements are not unduly
restrictive and are those normally regquired to perform the
jeb in the United States. The ilssue of whether the position
traly exists or 1s overstated should be handled by the
Certifying Officer in a Notigce of Findings or by referral to
the Immigration and Katuralizatiom Service for investigarion.

How should the SESZ respond when employers/attorneys oftan
suggest inappropriate occupational titles and codes with SVPs
higher than the job offer just so the alien can gqualify as a
skilled worker and get a visa faster. For example, an
enginesring code may be suggested for a drafting positicon
because engineers have the higher SVP. Sometimes the
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g2,

£3 .

suggested occupations have cne or two general duties that are
gimilar to the job offer.

ANSWER: SESAs should aseign the DOT title and code based
upon the job duties described on the applicaticn form.
Disputes should be resolived by consulting the Certifving

Qfficer.

Experience regquired at item 14 is often =tated as 2 years in
the job offered or the same amount in a related occupation.
Should the time required in the related cccupation be more
than that required in the job offered, especially in those
inatances wheres the related position is a lesser akilled job
than the job offer=d?

ANEWER: This is not a situatiom that can be handled by "rule
of thumb." The anewer in a given case would depend upon all
the relewvant facte including the occupaticns and the gkill
levels reguired. In most instances, the determination of the
appropriate experience reguirements shown on an application
for a related occupation should be evaluated by the
Certifying Officer.

Fmpleyers zometimes use words and phrases such as "must be
able to," "proficient in," "capable of," ste., in response Lo
Item 15 of Form ETA 750, Part &. These responses are
subjestive in nature and can only be measurad by actual work
performance. May SESAs reguire employers to guancify all
such job refquirements?

ANSWER: SESAs should encourage employera to gquantify all
reguirements. Without measurable job requirements it is
Aifficult for $EShs te ascreen potential jeb applicants for
referral to the employer. In general, the experiencs and
other apecial reguirements indicated in Item 15 of Form ETA
750, Part A, should be quantified. SESAs should return
applicatisns containing subjective requirements with a
reguest to spezifically state the requirement in terms of
months, years, etc. Some regquirements may be difficult to
gquantify, however, and a less specific regponse may be
acceptable in these cases, such as, "able to communicate in
Spanish."” If the Certifying Officer ig concerned that
subjective terms will be applied in a restrictive manner,
then the Certifying Officer can address that issue when the
Uertifying Officer reviews the employer’s reasens for
rejeering U.S. workers. Any vagueness in the subjective
tarms can be construed against an emplayer’s attempt Lo
dismmialify a U.S. applicant.

Please rclarify the SVP for a Bachelor's degree.

ANSWER: As stated in Field Memorandum 48-%4, the amount of
SVE to be credited for a Bachelor's degres is 2 yearsg

15 -



a4,

{corresponding to the last 2 years of the average 4-year
college curriculum). The first 2 years of most baccalaureate
programa are general in nature and are not specifically
directed to a particular career or discipline.

Iz the DOT availakle on computer?

ANEWER: The DOT can be accessed through the use of a PC and
modem. Utah’s Department of Employment Security has the DOT
on their bulletin board which can be accessed by dialing
1-80(-B28-521=2.

Any States which desire to purchase "EZ D.O.T." software may
contact CAPCO located in Spokane, Washington at J-800-541-

HO06 .

In addition, the DOT is acrcessible and searchable by keyword
on the information highway via the Region VIII Economic Data
Service Bulletin Board System (BBS). The new occupational
databage being developed will likely ke provided by BBS
probably with Internet system.

Have Zlien Labor Certification staff responsible for
asgigning DOT codes received DOT training?

ANSWER: Many States provide DOT training for all Employment
Service interviewers. If there are States which de not
provide DOT training for their ES interviewers, training can
be arranged by contacting one of the Occupatiomal Analysis
Field Centerz. SESAs should assure that alien Labor
Certificaticn staff receive this training.

APPLICANT FOLLOW-UP

B

B7.

4t what point in the process should the SESA send out
follow-up letters to T.5. applicants?

ANSWER: EESAs should mail out applicant follow-up ietters
immediately following receipt of the employer’'s final
recruitment report. SEShe may, at their discretion, share
the employer’s reasons for rejection with the U.5. applicant
in their follow-up letters. Providing an applicant with the
cpportunity to respond to an employer's reasons for rejection
can be an effective toel in evaluating whether the applicant
was rejected for lawful, job-related reasons.

ghould responses to gquestionnaires received from applicants
be made a part of the file which is sent to the Certifying
Officer or should the SESA =ummarize the applicant’sa response
regarding the resulte of the interview?
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ANSWER: GSESAs should provide the Certifying Officer with the
applicant’s full responge to the follow-up letter. &All
responges should be made a part of the case file tranemitted

to the Regicnal Qffice.

If an applicant reports in a follow up letter that "the
employer told me the Job was already filled," will the
Certifying Officer deny the case?

ANSWER: In such circumstances, the regulations reguire that
the Certifying Officer issue a Notice of Findings citing 20
CFR €56.20{=} (8] advising the employer that che job
oppartunity i= not clearly open to any gualified U.8. worker.
The employer muzt be provided with the opportunity to rebut
the finding within 35 daye in accordance with 20 CFR B56.25.

SCHEDULE B

649,

O,

Is Schedule B an all-inclusive list <f occupations and DOTs
ar Just a guide?

ANGWER: Descriptions of Schedule B cccupations are general
in nature. The descriptions are for the purpoges of Schedule
B anly and may cover more than one similar Job defined in the
DOT. Some of the sccupations are described in sufficiently
broad terms to include several DOT job titles. such as Sewing
Machine Operaters and Assemblers. Others may include only
one DOT title, such as Shorrt Order Cook or Eeceptionist.  See
TAZ on page 21.

If an alien household domestic service worker has over 3
months but less than 12 menths experience and emplover
submits a request for a Schedule B waiver, is it permissible
for employer to require 3 months experience on the job offer?

ANSWER: The employver's job requirements may not exceed rthe
5VP for any occupation. According to the DOT, the SVP for a
Houseworker, General, iz 30 days to 2 months of combined
education, training.and experience. Therefore, the
employer's requirements for a houseworker may not exceed 3
months. The regulations also regquire aliens who will he
employed as live-in houseworkers to separately document 1-
full vear of prior paid domestic work experience. The
purposa of this requirement is to ensure that the alien has
an aktachment te the occupation. This documentation
regquirement has no relationship to the employer'sa job
requiremants.
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ENFORCEMENT ISSUES

71. Whe is responsible for investigating whether the wage stated

Ta.

73,

on Form ETA 750 is paid to the alien? Alsc, who checks
working cenditions and whether the applicable taxes are paid
on these folks?

ANSWER: Unlike the temporary attestation programs, the
starute does provide for enforcement of the terms and
monditions of the labor certification after anm alien becomes
a permanent resident. Permanent Resident Alienz [PRAs)
generally have the same rights as U.38. workers. The
employer’s guarantes to pay the prevailing wage is cperative
from the time a petition to adjust to permansnt residence
s=tatus iz approved , or from the time the alien enters the
United States to take up the certified employment pursuant to
the ig=uance of z visa by an American Censulate. FPRA3 can
seak alternative emplovment and change employers if the terms
and conditions of employment are not satisfactory or less
than prevailing ir the labor market, ceonsider civil action if
the employer does not live up to the gmployment contract,
and/or lodge a complaint with the appropriate government
agency. Compliance with various employment-related statutes
and tax laws is the responaibility of the wvarious agencies
that administer the relevant lawi{s!. Workplace safety
issnes, for example, would be the responsibility of OSHA,
failure to withhold unemployment insurance contributions,
income tax payments and social security payments weuld be
within the jurisdiction of the appropriate agencies
reaponsible for administering the varisus tax laws involved.

A SESA emplovee has knowledge of local attorneys whe file
Labor fondition Applications without obtaining a prevailing
wage determinatien through the SESA because they do not want
to wait. They are not using better sources than the SESA.
They are just counting on no one checking on them, and nec one
has., How about some enforcement that would guarantee that
the wage structures are not being damaged?

ANSWER: The H-1E regulations contain provisions whish permit
the emplover to determine the prevailing wage by a nunber of
pources outside the SESA. If the SESA becomes aware of a
apecific case im which the employer has not utilized one of
these sources, the $ESA may file a complaint with the Wage
and Hour Division pursuant to the regqulaticons at 20 CFR

655.&600.

When an employer is operating a business but is not paying
taxes for his/her employees, may the SESA cancel the case,
repoert the empicyer to appropriate enforcement agency or

simply igmore it?
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ANSWER: The regulations 40 not autheorize the SESA to
terminate processing of an application because the employer
may be in viclation of employment-related laws. Such
applicationa may ke annotated by the SESA when they are i
forwarded to the Certifying Officer. SESAs may also notify ;
the appropriate governmental agency of the suspected

violaticn.

H-2B Applications

T4,

75.

Why is Part B of the ETA 750 Form not required for an H-2E
application? Without a B Form, there is no way to determine
whether the alien meets the employer’'s stated job
reguirements.

ANSWER: 2 temporary labor certification may be used for
multiple job cpenings. The alien beneficiary does not need
to be identified at the time the labor certification
application ie filed. Consequently, Part B is not required.
Buring the visa issuance process, INS is responsgible for
determining whether the alien beneficiary(ies} meet the
designated job reguirements.

Why is a Notice of Filing not required for H-2B applications?

ANSWER: The posting of a Notice of Filing is statutory in
erigin and has been incorporated into our regulaticns for the
permanent program. There 1s no corresponding statutary
requirement for the H-2B program. Requirements for the
permanent program are not automatically transferrable to the
temporary labor certification program. Such a change to the
temporary process wouid have to be published as a proposed
rule making in the Federal Register so that the public can
have the opportunity té comment.

DOCUMENTATION

7h.

fan the SESA rvequire true and correct copies of supporting
decumentation? If not, doss the employer have to provide a
statement indicating that they are aware that they may have
to present the original at a later date?

ANSWER: Documents ir support of information contained cn

Part B of the Application for Aljgn Employment Certification '

are not regquired. Since INS is the sole azgency reaponsible
for determining whether the alien possesges the reguired
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gqualifications, there i1g generally nec need for supporting
documentation until a petition is filed with INS. Similarly,
the emplover is not reguired to provide a statement that they
are aware that original documents may have to be pregented at
a later date since such a statement has no relevance Lo the
labor certificration process. SEB3As should not reguest coples
of professional licenses or other documents and credentials
listed as refgquirements on Part A. It iz sufficient if the
alien indicates the possession of such a license or cther
document on Part B of the application form.

If the employer requires an M.5. degree and specific course
work, and the alien has an M.5. from a .5, university and a
BE.5. (with a transcript) from a foreign university., is a U.Z.
eguivalency reaquired for course work and can the employer use
2 course name from a foreign transcript?

ANSWER: INS8, not DOL, is respopsible for determining whether
the alien is qualified for a particular job opportunity.
Therefore, it is inappropriate for the SESA to reguire the
alien and/or employer to submit dagumentarion proving that
the alien's ceourse work is eguivalent to course work in the
United States. However, an employer’s regquirements for
foreign degrees or *oreign course work may be unduly
restrictive. SESAs sheuld keep in mind that such
reguirements must be deleted or supperted by evidence of

businees necessity.

FORMS

Ty,

Ta.

Is item 20 on Part i of the ETR 730 (live at work!
rapplicable te all aecupations? The instruetieons to Part A
state that the iztem is "to be completed for DOMESTIC
positions only." Is & writben contract reguired for all

live-in oocupations?

ANSWER: Item 20 of Part A relates only to live-in household
domestic service workers and requests information about the
nature of the empioyver’s hounsgehold. BESAs should keep in
mind that., while cnly applications fcr live-in hous=ehold
domestic services require a written contract;: all
applications with & ive-in requirement must be supported by

evidence of husiness necessity.

When is an applicaticn ecnsidered an application? Can a
filing date be assigned even though the ETA 7502 or B is not

gigned.
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ANSWER: The regulations require the SESA to date stamp the
application upon receipt. The local office receipt date is
retained throughout the processing of the application by the
SESA and the Regional 0ffise. The original local office

receipt date may be changed, however, if the employer fails
to provide information reguested by the SESA within 45 days.

12 Form ETA 750 going to be reviaed socon?

AMSWER: AL present, there are ne plans teo revise the ETA 750
Forms.

CONTACTS WITH ATTORNEYS

51.

az.

How do the SESAs respond to attorneys wheo guote Board of
Alien Labor Certification Appeals (BALCA) decisions in
response to requestsz for documentation and/or clarifications?
Examples are business neceszsity for special reguirements and
experience exceeding the SVP for the job offer and related
occupation.

ANSWER: Certifying Qfficers have been instructed not to cite
BALCA decisions in their determinatione. Similarly, the
SESAs should not cite, nor ghould they respond te ¢itations
involving BALCA decisions.

Are SESAs reagquired teo communicate orally with
the attorney and not the employer 1f the attorney has filed
Form G-28 representing the employver?

ANSWER: According tc the regulations, whenever a notice or
othar document is regquired to be sent to an employer or
alien, the document must be sent to thelr attorney or
attorneyve filing Form 3-28. Documents neormally forwarded to
an employer, including the resumes of U.S5. workers applying
for the positicn, must he forwarded to the employer's
attorney if that attorney has filed the reguired notice of
appearance. This rule does not apply to oral communications
with employers. Therefore, SESAs may communicate orally
directly with employers, even if the attorney has filed Form
G-2%. Similarly, SESAs sheuld eontinue to refer applicants
who apply for the job opportunity in person to the employer
and not Lo the attorney.
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g3,

854 .

BE.

BE& .

87,

When the alien is working for the employer in a different
positien, can the experiesnce in the pricr job be counted
towardas filling the experience requirements in the new job?

ANSWER: The regqulations at 20 CFR 656.21(k} {5} prohibit
counting the experience the alien gained with the employer as
qualifying experience in jobs similar To the one involved in
the labor certificaticn application, unless the employer can
show that it is not feasible to hire workers with less

training or experience.

f'an Regions provide the SESAs informaticon on what happens to
czgss?

ANSWER: Regions are responsible for providing coples of
setions taken on cases to the appropriate SESA office{s).
The Certifying Officer should be informed if this iz not

being deone.

When is the current TAG going to be updated and released? lIs
thare currently a reference guide that wan be utilized in
lieu of the TAG or in addition ta the TAG?

ANSWER: Technical Assistance Guide (TAZ) No. 656 will be
updated after the permanent labor certifications are revised.
The current TAG is supplemented from time to time by field
issuances, i.e., Fie=ld Memoranda, General Administration

Letters, and Employment Service Program Letters.

Ts it possible to cbtain a copy of the guidelines utilized by
Certifying Officers when they review labor certificaticn
applications?

ANBWER: Certifying Officers use the applicable Federal
regulations, TAG, GALs, and policy issuances in reviewing
applications. These igsuances are all readily available to

SESA staff.

Some Regions are requiring 2ESAs to take action when NOFs are
issued. Other Regions issue a NOF and ask the employer tao
nindicate a willingness to readvertise the job." Upon
receipt of the reputtal, the fertifying Cfficers remands the
case back to the SESE to take action. What procedure is

correckt’?

ANSWER: Certifying Officers have the option to use zither
procedurs .
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88. Flexiplace work arrangements are sometimes reflected in our

BY.

o0,

21.

applications for labor certification. The alien works in the
field or from home and communicates electronically with the
employer who may be in another State er distant part of the
country. How is jurisdicrion determined in such cases?

ANSWER: Employers may file applications for job openings
which can be performed at any location within the U.5. Io
such instances, the apmlication should be filed with the SESA
having jurisdiction over the employer’s headquartere or
principal wlace of businessg. Recruitment sheuld be conducted
nationally or in the arsa of employment, howevar, the
employer must indicate that the job opportunity can be
performed at any location within the U.S. or indicate the
gpecific locations of employment.

With job opportunities shrinking for kegistered Nurses in
anticipation of health care reform, and cost cutting going on
in general, isn‘t it time to consider taking nursas off

Schedule A7

ANEWER: Revisinne to Schedule & will be considered in
revigions to the permanent regulations. The labor market for
nurses will be conasidered at that time.

Can SESAs be involved in the rebuttal procesa? The SESA does
the initial research and Zcollow up and may have valuable
input.

ANSWER: The regulations at 20 CFR £3%6.25(d) provide that a
rebuttal to a Notice of Findings may be filed Ly the
employer, and by the alien, but only if the employer hasz also
filed a rebuttal. There are no provisions ir the regulaticons
for the SESAs to [ile rebuttal evidence. S8ESAs may be
involved in the rebuttal process if additional recruitment is
required by the Certifying Officer. SESAs alge have the
opportuniry to provide pertinent information on the
application in the State Agency Transmittal Form ETA V147 at
any time prior to a final determination on the application.

Where is the status of the proposal to merge tha agencies
working with immigration matters? Will DOL,. INS, et al.,
really ever becoms one, separate agency within the
government? If so, when?

ANSWER: The proposal for merging immigraticn-related
agencies within DOL was not adopted by the new
Adminiztrarion. There are uo proposale for merging ETA
immigration functions with other agencies performing
immigration-related work.
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What ig statug of the LMI pileot program for DOL to determins
ten (10} shorcage/surplus occupaticna?

ANBWER: The requirement for an IMI pilot project expired on
September 30, 18%4. It was not reinstated by Congress.
Congress removed the requirement for the LMI pilot program
from the statute in Public Law 103-416 (October 25, 1854},
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Davis Bacon Act and Service Confract Act

1. What if the job cpportunity is in an occupation in the area
of intended employment subject to wage determinations under
both the Davis Bacon Acet and the McMNamara-O‘Hara Service

Contract Aot?

ANSWER: If an cccupaticn in an area of intended employment
is subject to wage determinations under both the Davis Bacon
Act and the McNamara-0Q'Hara Service Contract Act, the
applicable Act’s rate would be determined by such factors as
whather or not the alien beneficiary will be performing
routine maintenance work as opposed to performing duties
involwved in the alteration, »eleocation, or rearrangement of
architectural and structural compeonents of a faecility. The
most important factor, perhaps, is whether the work/activity
is part of a construction project. These distinctions will
not always be easy to make in practice, in view ef thes
limited infermation that will accompany a request for a
prevailing wage determination. When necessary, the

: Certifving Officer should request assistance from the local

: Wage and Hour Office.

Area of Intended Employment

2. Wha- is meant by the "area of intended employment™?

ANSWER: The term area of intended employment is defined at §
£56.2 of the labor certification regulaticns as:

. . . the area within normal commuting distance cof
the place {addresgs) of intended employment. If the
place of intended employment is within a Metropclitan
BErartistical Area (MSA), any place within the MSA is
deemed to be within the normal commuting distance of
the place of intended employment.

2 determination of the normal commuting distance 1g not
necessary for places of empleoyment within an MSA since any
place withinm an MSA is deemed to be within normal commuting
distance. Alrhough not specifically mentioned in the
definiticon of "area of intended employment," any place within
a Primary Metropolitan Statistical Area (PMSA) is also deemed
to be within normal commuting distance of the place of
intended erployment. I1f the place of employment is
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made based on the SESA‘'s knowledge of commuting practices in
the area.

T there a definition or "rule of thumb" to determine the
"normal commuting distance"?

ANSWER: The term "normal commuting distance® is neot defined
in the regulations. The normal commuting distance can vary
greatly depending on local conditions. BSuch fastors as
population density, highway infrastructure, and topography,
all play an incerdependent role in determining the normal
commuting distance. In practice the SESA and/or Certifying
Officer must make a determinaticn on a case-by-case basis of
what is the normal commuting distance for the place of
employment involved in the employer s job offer.

In theose situations where MBAs or PMSAs croas State
brundaries, how are States within an MSA supposed to
coordinate their efforts to cbtain wage data needed to make
prevailing wage determinations?

ANSWER: The most practical and cost-effective approach is to
encourage the SESAs within an MS5A or PMSA to work together to
conduct surveys and share information. The SESAs could
divide up the occupations, and each SESA would gurvey a
zample of employers throughout the metropolitan area for the
occupationa for which it is responsible. If thias approach is
unsed, SESAs would, of course, have to survey employers
outside of their State and share their findings wich all of
the States within “he M5&A or PMSA.

How do you expand in rural areas to get a good sample? This
is a problem in rural areas due to the limited number of
employers and positions.

ANSWER: The methodoiogy for expanding the gsographic area to
ohtain an adequate sample when such is regquired under the
regulatriona is the same for rural a=z for urban areas. OQF
course, due to the lesser concentration of employers and
relevant occupationa in rural areas, it may be necessary to
cover a considerably larger geographic area to obtain an
adegquate sample in a predominantly rural area as compared to
g predominantly vrban area.

What is the definition of a Conselidated Mstropolitan
Btatistical Area (CMSA;?

ANSWER: OMBE defines a CMSA as a level B {populaticn of 1
million or more! MSA in which two or more primary
metropolitan statistical areas (PMSA! are identified. If ne
PMSAe zre defined, the Level A area remains a MSh.
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additicnal information on the standards unaed in designating
MSA=, PMAs and CM3as can be found in the Revised Standards
for Determining Metropolitan 2reas in the 31880's published by
the Office of Management and Budget in the Federal Register
on Marceh 30, 19350 {65 FR 12154;}.

Can countieas be used as the geographic basis for making
prevailing wage daterminations instead of "area of intended
employment 2"

ANSWER: HNo. The regulations do not permit any exception to
u=zing a geographic area narrower or broader than the "area of
intendad employment®” ag the basis for making a prevailing
wage determination. See the response to guestich No. 3 for
the definition of “area of intended employment.™

Similar Levels of Skill

14.

When can you include in a SESA conducted survey an occupation
other than the cne for which the employer is regquesting a
prevailing wage determination?

ANSWER: You may survey a different oeceupation in the area of
intended employment which has a similar level of skill, if
the SESA determines that the employer requesting the wage
determination is= the only employer with joba in the
ocoupation in the area of intended employment. The cnly
other circumstance would be the situation in which the othHer
area empioyers who employ workers in the occupation did not
participate in the wage szurvey conducted by the SESA.

If the emplover making = prevailing wage reguest is the only
employer that employs worker= in the occupation, doez the
SESA have to survey cther jobs regquiring a similar level of
skills before surveyvinc employers outaide the area of
intended employvment?

ANSWER: No. The SES2 has the optien co aurvey cther
emplovers that employ workers with sitmmilar level of skills or
o gurvey empleyers outside the "area of intended
employment . " The SESA should use the apticn which, in its
judgment, yields the most accurate prevailing wage. It
should algo be noted that the option to survey workers with
similar levels of skille or to expand the geograrhic area can
alsa be used 1f an adeguate number of employers in the area
of intended empleoyment do not respond to develop reliable
prevailing wage informatien.

How are SESA's to desrtermine which jobs require a
gubstantially similar level of skill?
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ANSWER: - In determining which occupations require lewvels cof

gkille similar to those involved in the smployver’'s job offer, .
information contained in the Dicticopary of Qocupatiopal o
Tltles; the Sslected Characteristics gf Ocoupatiops ng;ng

in the Revised Dicticnary of Occupational Titles, and, in

partiguiar, the Guide to Ogcoupational Exploraticn (GDE} code
can be very helpful. It is recommended that vou identify
sooupaticons within the same GCE subgroup as the emplover's
job offer as the first order of inguivy. Then within rhe
relavant GOE code, the SESA should first comsider those
occupations which are within the same 3-digit DOT group as
the employers and are assigned the same SVP code asz the
occupation involved in the emplover's job offer.

11. If an employer makes a request for an ocoupation for which
the SESL does not have a prevalling wage determination, hbut
dees have a wage determination for another ocoupation with =
szimilar lewel of =skil’, can that prevailing wage
determinatior be used in reapeonding to the prevailing wage

reguest?

ANSWER: Such a prevailing wage determination could only be
used if the emplover making the wage request was the only
emplover employing workers in the occupation the area of
inrended employment, aor the other employers in the area did
not respond to a survey conducted by the SESA.

12. Should experience requirements be considered in determining
the prevailing wage for a labor certification application?

ANSWER: The experience requirsments would ke relevant to
determining whether the employer’s job opportunity is for an
entry or experienced level worker. General Adminigtration
Letter No. 4-55 reguires that "{alt a minimum" SESAs make a
distinction based on whether or not cthe employer's job cffer
is entry level or at the experienced leval.

Separate Wage Systems

13. What is the effect of the Hathaway decision Ly the Board of
2alien Labor Certificaticon Appeals (BALCA)Y

ANSWER: In Hathsway Children Services (91-THA-3EE,

February 4, 19384, en hanec!, BALCA explicitly overturned its
decigion in Tuskegee Uniwereity {87-INA-G5El, February 23,
1888, en banc!, which the employer in Hathawaz argued was
precedent for the propogition that ability to pay should be &
factor in determining which U.5. workers were "aimilarly
empleyed” for the purpose of determining preveailing wages.
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15,

Az the result of Hathaway it hae been determined that the

language on pages 122 and 123 of Technjcal Assistance duide
No. 656 Labor Certifications (TAG) which indicates that an

employer may challenge a finding as to the prevailing wage
for an cccupation, such as school teaching, on the hasis that
there are separate prevailing wages applicable to employment
in public and privatre schoola, is not supportakle by the
regulation at secticn €56.40. As stated by the Board cof
Alien Labor Certification Zppeals (BALCA) in Hathaway
Children’'szs Service 91-INA-388, February 4, 15%4, in relevant
part, "(tlhe underlving purpocse of establishing a prevailing
wage is to establish & minimum level of wages for workers
employved in dobs requiring similar skills and knowledge
levels in a particular loeality." Factors geing Lo the
hature of the employer, sweeh as whether the employer is
pubklic or private, profit or nonprofir, academic or
noenacademic, large or small, charitable, a religicus
instituticon, a job contractor, or a failing or prosperous
firm, do not, bear a significant way on the skills and
knowledge levels reguired and, therefore, are not relevant tc
determining the prevailing wage for an ocoupaticn under the
requlaticons at 20 CFR £36.40. A representative number of
different types of employers should be included in a
prevalling wage survey.

Do prevailing wage determinaticns for faculty members have to
include both public and private educational institutions
since private colleges frequently pay substantially higher
wages than State colleges and universities?

ANEWER: It follows from the decision that both private and
public educaticonal ianstituticons would have to be included in
a prevaliling wage survey conducted by the SESA.

Zan research associates and post doctoral positions be found
in private industcry?

AMEWER: Job rtitles, surh as fressarch agsoclate" and "post
doctoral fellow" are some times found in the private business
sector. However, all such jobs are classified according to
the particular oecupaticn and speciality. For example, a
resesarch aszgociats whe studies physical principles of liwving
cells and organisme would be classified as a biophysicist.

In determining prevailing wages for faculty members, should
the disciplinea; e.g., medicine, psychelogy, engineering,
involved in employer job offers be considered in determining
which U.5. workers are "zimilarly employed"?

ANSWER: With respes~t be college and uniwversity faculty

menbers, the discipline and the rank inovolwed in the
employer’s job offer should be considered. ETA will develop
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a magter list of disciplines which ecan be used for this
purpose. Within each discipline, a rate for each rank or
level; i.e., Professor, Assoclate Professor, Assistant
Frofessor, and instructor or lecturer musat be determined.

17. Ia a Federal, State or local civil gervice wage achedule
controlling for wage determination purposesn?

ANEWER: HNo. In determining the prevailing wage, wages paid
by the government sector and private gector in the area of
intended employment must be included in any SESA conducted
survey to determine the prevailing wage. If a Federal, 5tate
ar lccal civil szervice rate is below the prevailing wage as
determined by § 656.40, the government entities must offer
the required wage in crder to obtain a laboy certification.

18. What influence should the possgikility of litigaticon hawve over
how prevailing wage surveys and determinations are made;
e.g., gecgraphic area, size of firm, industries covered?

ANSWER: Prevailing wage surveys and determinations should be
conducted as carefully and thoroughly as possible in
accordance with Department of Labor guidelines and policies.
The Department is prepared tc defend surveys conducted in
accordance with the guidelines and policies it promulgates.

Entry and Experienced Wage Levels

19. How are the entry and experienced levels defined?
The termz are defined as:

Entry Level: Beginning level employess who have a
basic understanding of the oeccupation through
educaticn or experience. They perform routine to
moderately complex tasks that require limited
exercise of judgement and provide experience and
familiarization with the .emplcoyer’s methods,
practices and programs. They may assist experienced
staff and perform higher level work for training and
development purposes. Theae employees work under
aloge supervision and receive specific instructions
on reguired tasks and results expected. Work l1s
closely monitored and reviewed for accuracy.

Experienced Level: Fully compatent employees who
have sufficient experience in the cccupaticn to plan
and conduct work requiring judgment and the
independeant evaluation, selecticn, modificaticn, and
applicatison of =tandard procedures and technigues.
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Such employees use advanced skills and diveraified
knowledge to #clwe unusual and complex probleme.
They may supervise or provide direction to entry
level =taff. Thesge employees receive only technical
¢guidance and their work is reviewed for application
of sound judgement and =ffectivenese in meeting the
esrablishment’s procedures and expectatiocons. All

employees who do not gualify as experienced weorkers
in accordance with this definition should be counted

as "entry level" workers.

Should job opportunities where the neormal entry reguirement
i a baccalaureate, but the employer reguires a Masters or
Doctorate without any experience be classified as entry or
experienced?

ANSWER: If a baccalaursate degree 1s normally regquired for
entry inte the cccupation, the wage rate for a job offer in
that occcupaticn reguiring an advanced degree should be the
rate for experienced workers.

Why are anly two skill lewvels used in making prevailing wage
determinations?

ANSWER: The Department believes that the use of two gkill
lewels in determining prevailing wages is adequate to prevent
adwerse effect on the wages and working condiviona of U.S.
workers and comporta with the practice of employers to pay
entry level worikerz less than experienced workers. Regource
considerations were the major factors in our decision to
limit prevailing wage determinations based on SESA conducted
surveys to two skill levela. The more gkill levels included
in survevs, the more they cost to conduct.

ls there a ztandard experience or training time to determine
entry and exparienced akill lewela?

ANSWER: No. The experience and/or training reguirements to
gqualify for variocus skill levels differs greatly by
occupation. For example, Co become anp "experisnced" short
order vogk takes leas time than it does to baoome an
'experiencad! Prench chef.

How are "mid-level" 3jobs to be handled by SESAs in conducting
prevailing wage surveya?

AWNSWER: &ll employees within the scope of a prevailing wage
gurvey are to be classified as either “eatry” ox
nexperienced" level workers. The quidelines for conducting
prevailing wage surveys and the definitions of "entry" and
Nexperienced" levels provide that all employees who do neot
qualify as experisnced workers should be counted as entry
level workers.
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Should entry and sxperienced levels be used when determining
prevailing wages for nonimmigrant nurses? o

MANSWEE: Yes. It should also be recognized, however, that N
wage data will have to be collected for entry and experienced .
level nurses for each category of "similarly emplcoyed" nurse

included in the SESA wage survey. The definition cf the term
"gimilarly employed" in the H-1A nursing regulations allows

SESAs greater flexibility in making prevailing wages

determinarions than in conducting wage surveys for the other
nonagricultural immigration preogram. In the H-1A nursing

regulations "gimilarly employed" is defined ro mean "employed

by the same type of facility f{acute care or long-term care)

and working onder like conditions, such asg the sams shift, on

the same davs of the week and in the same specialty area."

1f we gather data on entry and experienced levels, ia it
possible that the SESA weuld give an employer the same wage
for an individual with 2 vears of experience as one with &
vears of experience?

ANEWER: Yes, but the worker's experience does not
necessarily correlate with the akills required to perfcrm the
employer’s job opportunity. It should alsc be noted that the
ZVP will still be used by SESas and Certifying Officers in
processing permanent and temporary labor certification
applicationas to evaluate the reascnableneass of job
requirenents encered in item 14 of Part A of the ETA 750.

How would the prevailing wage be determined in the example e
below? :

Example: Six prevailing wage requests submitted by an
employer . Job degcoripticnsz are identical for all
gix, but reguirementsg differ on each request as

fellows: (L) BS and 0 yvears of experience, (2} BS and
1-2 years experisnce, {3) BS and 3-4 years of
experience, {(4) BS and 5-6 years of experience, (5}

BS and 7-8 vears of experience and (6} BE and 9-10
vears of experience.

ANSWER: Whenever a SESA conducts a survey in an eccupation,
twoe rates should be determined -- cne for the entry level and
one for the experienced lewvel -- using the definitions in GAL-
N, 4-95, Inrerim Prevailing Wage Policy for Neonagricu

Immigration Programs.
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When an employer requests a wage determination in that
-~ occupation, the SESA must rewview the employer’s job duties
”*ﬁ and reguirements for the job and determine if the entry level
or the experienced rate applies.

In the example c¢ited, the information provided by the
employer appears to reflect qualificaticns and tenure of
indiwiduala in a jebk rather than the regquirements for
satiafactory proficiency in the job. As requirements for the
jab change, so to would the job duties te coincide with the
shanged requirements. For example, a job which requires a
minimum of a B.8. degraze and 7-8 years of experience for
praficiency would not legically have the same jok duties as a
Job which requires = B.5. degree and 0 years of experience
for proficiency.

27. Will the ETA 7508 be revised because of the use of entry and
axperienced levelsg in determining prevailing wages?

ANSWER: There are no plans to revise the ETA 750 at this
time. The informatisn required by item 14 {(minimum
requirements) is nec=saary to determins the appropriate ievel
for the employer's job.

Prevailing Wage Determinations

28. How long do SESAsS have to respond to reguests for prevalling
wages?

Regponses o wage determination requests that can be
satisfied by using existing SESA conducted surveys or
published surveys should be sent to the employer or its
represcntative within 2 weeks of receipt of the request. If
a the SESA must condnct an unscheduled prevailing wage survay
to provide the reguester with a determination, it should
provide the reaults of such s determination within 45 days,
or notify the requester of the ameunt of time that will be

reguired.
25, Should SESAs canduct new surveys every 2 years?y

ANSWER: Yes. SESAs should conduct gurveys biannuwally on
occupations which are likely to be the subject of prevailing
wage requests. Unscheduled surveys alec have a validity
periocd of 2 years. The validity period should bhe specified
on each survey.

30. Are H-1B prevailing wage reguests suppessd to be processed
hefore all other prevailing wage redquests to Zacilitate a
rapid turn around?
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ANEWEER: - Prevailing wage reguests should ke processed in the

erder in which they are received. The same time frames for e
regponding apply regardless of the program under which the R
employer will file an application. i

Why is it reguired that all prevailing wage requesgts bto be
used by emplovers in filing labor certificatrion applications,
ILCAs, and attestation=, be filed with and responded to by the
organizational component responsible for proceszing labor
certificarion applications?

AMNSWEE: This process is required in order to avsid
duplication and achieve consigtency in the way wage surveys
are conducted and determinations are igsued by SESAs for
immigration purposes. Since the implementation of the
attestation like programs, prevailing wage issues have become
increasingly important, and involwve issues that are
frequently litigated. Regulatory requirements, such asa the
"safe harbor" provision in the H-1B LCA regulaticons hawve
greatly heightened the viaibility of prevailing wage issues
and the need for atandardized procedures in providing
prevailing wage information to employvers.

Do BEESAs have to respond only to prevailing wage redquests
filed by empioyers that wish to file LCAs for H-1B workers?

ANSWER: The labor certification unit should respond to all

written regueste for prevailing wage determinations for

immigration program purposes. The reguests must include the ]
employver’s name, address, contact perscon and telephone e
number, 3ob duries and job requirements. There iz ne

raquirement that the emplover inform the SESA under which

immigration program it plans to file an application to employ

alien workers.

Can SESA'= use employer conducted wage surveys to make
prevalling wage determinaticna?

ANEWER: The SESA can conatder wage data furnished by the
empleoyer; 2.g9., results of a survey conducted by the employer
that is more comprehensive than the SESA‘=. If, after
validating the employer’'s survey, the SESR decides Lo
substitute the rate from the employer's survey results, that
rate must bhe used for subsegquent requests for wage
determinations in that occupation from cther employers during
the ZESA’s use of the survey.

Coes the National Qffice plan to issue @ standardized form
for employers to use in regquesting prevailing wage
determinations from SESBS?
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ANBWEE: a4t this time, the National Office does not plan to
issue a standardized form for employers to use in reguesting
prevailing wage determinations from SESas.

How can we expedite the time it takes to make a prevailing
wage determination once a request 12 made?

ANSWEER: Suggested measures include assigning dedicated staff
to gpecialize in determining prevailing wages and conducting
wage surveys and developing computerized data bases toc access
prevailing wage information. Several SESAs; e.9.,
Masaachusettas and Mevada, have developed user-friendly
sofrware for thisg purpose whiczh they are willing to share
with other SESZ=s. Doing advance surveys in freguencly
reguested occoupations will expedite the proceasas.

after receiving a prevailing wage determination from the
EEZA, within what pericod of time do emploversz have to £file a
labor certification application or atteetaticn based on the
SESA determination.

ANSWER: The SESA's response ta the empleyer shouid
specify in beld letters that the rate i2 vwalid for filing
applicaticons and attestations for %0 days from the dakes
=f the respocnse. It should also ke noted that this
requirement is now included in regulaticns for the H-14
registersed nurse program and the H-1B pregram for
srecialty workers.

Published Wage Surveys

37.

35,

Can we use published survewys that show the arichmetic mean
for an occupation for eonly one industry?

ANSWER: Yes. A valid publighed surwvey that shows the
arithmetic mean for only 2 single induatry may be used in
arrviving at the prevailing wage detarminarieoen if snuch a
survey iz the cnly one availabie for the cocupaticnal
clazzification relevant to the employers prevailing wage
request.

Can published surveys that present data for more than two
skill levels be used to make prevailing wage determinatioms?

ANSWEER: Yes. ETA recognizes that puklished surveys may
present arithmetic meana (prevailing wagesl for a variety of
skill lewvels that do not conform to the definiticon of entry
and experienced levela to be used by S5ESAs in conducting
prevailing wage surveyvs. Such surveys may ke used if they
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440.

42.

43.

otherwise meet the criteria for a valid survey. In such
inatances the SESA's should use the arithmetic mean published
in the surwvey that most clcsely conforms to bthe employer's
actual exparisnce requirements.

It has been the practice of some 5BESAs o use published
surveys that cover a gecgraphic area that doea not conform to
the "area of intended employment" as defined in the
regulations in lieu of conducting prevailing wage survevs.

Ia this practice still acceptakle?

ANSWER : Published surveys should cover a geographlic area
that conforms to the "Yarea of intended smployment as defined

aft & £56.2.

What i1f the survey publishes averages but not weighted
averages’?

AMNEWER: If the survey does not publizh the arithmetic mean
as defined ar 20 CFE 656.40 it cannoct ke used. Generally
this will require computing a weighted average. The most
cammon exception to this would be in the situaticn where each
employer surveyved emplove only one worker in the occcupation.

What is the acceptable minimum sample size for using a
published aurvey?

ANSWER: The ecriteria for evaluating the sample size uwsed by
a published survey are the same as thosze used in designing a
gsample for a BESR conducted scheduled or unscheduled surwvey.

Are there any circumstances in which published surweys that
present the arithmetic mean for an occupation on a national
bazis are acceptable?

ANSWER: Generally no. One possible circumatance would be in
the zaze of ocrupations that are so specialized and/or
include such a small number of workers that the use of a
national survey would be the only feasible way to obtain
prevailing wage data.

Wage determinations cbtained from publications are not
routinely duplicated for emplovarafattorneys because of
copyright laws. This iz a problem for prevailing wage unit
staff and for emplevers/fattorneys. htbtorfeys insiszt they
have a right to see these surveys but are not willing to
purchase the survey for their own use. How can this be
Tesolved?

ANSWER: Wnether or not photocopying padges of surveys to
rrovide to employera regarding prevailing wage
determinations conatitutes "falr use" under the copyright
laws iz a question that has to be decided Ly each of the
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State agencies. At a minimum, States should provide
employers with the name of the survey and page where the
prevailing wage information can be found. Also SESAs in
response to guestions from employers can release general
infermation concerning the characteristics of the survey,
ouch as sample gize, numbker of respondents, number of workers

in the occupation, geographic coverage, e=tc.

Further, if the prevailing wage issue is litigated, e.g.;
reaches hearing stage under ES complaint system, suilt
ultimately filed in Federal/District Court, etc., limited
copying and release of pages of the survey would probably
congstitute fair use. The Regional Office would also be able
to request a copy of the survey relied upon by the SESA if
necessary to resolve a matter reaching its jurisdictieon a= a
regult of the emplover pursuing all of 1ts admianistrative
remedies under the ES complaint system.

Certifying Officers have the autheriry to reguest relevant
pages of published surveys relied upen by SESA’'s, if
necessary to evaluate prevalling wage information, or to
regpond to an employer’s challienge to a wage determinaticn In
the course of adjudicating a laber certification case.

The contract under which some surveys purchased by 5ESAs and
employers have confidentiality provisions which prohibit the
name of the survey to be cited. Can such surveys be used by

employers or SEIAs?

ANSWER: ©Such surveys cannost be used by 3ESAs or amplovers.
Both SESAs and emplovers are entitled to know the source of
any prevailing wage informaticn to properly evaluate it.

How should ZESAzs determine which survey teo use when bthere are
two or more published wage surveyes available that presesnt
prevailing wage infermation for an cocupation?  Should
SESA's, for example, use the survey that presents the higher
or lower wage, combine dara from the two surveys to cobtain a

more supporiable prevailing wage?

ANSWEER: The survey should be used that appears to be the
most methodologically scund. & judgment should be wmade by
conaidering such factors as the proportion of the universe
covered, number of industries surveyed, currency «ef data,
geographic area covered, sample design, etc. In no case
should the SESA combine data from Ltwo surveys.

How shonld SESAs relate rangee of wages to skill levels
contained in some published surveysa? Would the first 2L% be
sntry level? How aboui higher skill levels?

AWSWER: Only the aricthmetic mean may be used. If the survey
aives only pay rangses, it is an unacceptable survey. In an
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acceptable published survey, the skill level which most
clogely matches the emplovers job offer should be used.

SESA Conducted Surveys

47.

48.

49,

50.

51.

Do SESA conducted surveye have to be conducted by mail or can
they be conducted by telephone?

ANSWER: Surveysz can be done by telephone if the same
sampling techniques for conducting a mail survey are used.
Additicnally, the person(s} conducting the survey sheuld use
a standard list of gquestions and a record should be kept of
each employer’s response.

Do you have to compute a weighted average (arithmetie mean)
when conducting a survey? If yes, what wage data can you use
if no published survey exist and empleoyers will not provide
the dara?

ANSWER: A weighted average generally must be computed to
obtain a valid arithmetic mean required by the regulations at
§ 20 CPR 656.40. If employers in the area of intended
employment do not respond to a survey of a partieular
ocpupation, the SESAE must either survey cother empleoyers of
occupations in the area that reguire similar skills, or
expand the geographic sceps of the survey to include
amployers that empley workers in the subject occupation.

What is the minimum accepiable asample size for SESA surveys?

ANSWER: There is no rule of thumb. 2 valid sampling

methodelogy should be used in drawing a sampie of the
universe for both scheduled and unacheduled SESR surveys.

Is there a policy regarding the number of responses we need

from employere in conducting surveys to determine prevalling
wage=? At times 3 responses ig sufficient, other times 7 or
B responges are not encugh.

ANSWER: lWhat constitutes an adequate response rate depends
upon -the characteristics of the population surveyed; 2.49.,
number of smploysers, workers, standard deviation, etc.

When should the =ESA conduct a survey instead of using a
published survey?

ANSWER: The use of published wage surveys in making wage
detarminaticns is encouraged. Published surveys
conducted by public o1 private agencies may be uszed if:
{1} they provide an arithmetis mean of wages for workers
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- in the gocupaticnal category in the area of intended
employment; (2, they have been sublished within the lase
£¢ montas; (3] the data upen which the surveys were bases
were collected withir 24 montihs of the survevys’
tublication date; ang {4) the pukblizatieon date is for the
mest current edition of rche survey. The statistisal
methodoleay foliowed in canducting the published wage
survey ghou.d De reviswed to dezermine that it will
provide reliable results pefore it is used. In using
rublished wage surveys, measures of central tendency
cther than the aricthmetic mean, such as the median and
meda, canhcT e used a2 the khas’s for a wrevailing wage
determication.

L
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B2. If a survey has o be conducted, shou-d the emplaver
requesting a prevaliling wage determination for the sccupation
involved be e.iminated freom tohe population before the samp.e
iz drawn?

ANSWER: The empleyer requesting a prevalling wage
determination should not be recoved fraom the universe before
a sample is drawn if i+ zurrently emplovs workers in the
cccupation Zor wiich & prevalling wage 1s reguested.

53. LMI unics are concerned about bembarding employers with
survey requests. Will & dorective be lasued indicating what
type of LMI survey data is acceptable for prevailing wage
PUAIECREST

ANSWER: We do not tlan to send anything cut concerning oMT
data. The adegquacy of LMI zurvsays skould ke azsezged under
the criteria and guidance contained in the attachment to GAL
Mo, 4-95, Interim Prevailing Wage Policy for Nonagricultural

ITmigqrazior Programs. SwS4s should, of course, gchedule and
Zesign surveys to miznimize the number of rimes employers nave

to be contacted to obtain wage data.

54. “an the telephone yellow pages be usec to ldentify employvers
to e surveyed?

ANSWER: Telephone yellow pages <an b2 uwsed o supplement
informaticn an empleyers contained in ES 202 data. A =sample
Zaor a prevailing wage survey scheuid not ke based solely on a
iist of employers obtained from the "yellow pages."

55. Should self-employed gpersons be included in wage surveys?
ANSWER: 3Self-employed individuals should aot be included iz

wage surveys. Prevailing wagss are based on wages paid o
employe=3 in an employer/amployse relationship.
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What doss BLS do with OBS wage daras

ANBWER: <Curreatly, BLS makes limited use of OES wage daka.
BLE does not provids aoy funding to States that participate
in the OES wage program. 2LS limits its role to providing
tecknieal support; e.g, sample and survey design, editing
instructing, erz. The preogram is oreratispal in 15 States
ard these Statzs use the dara faor a var:ety of purposes,
which may include a basis for detsrmining praevailing wages.
Employers also use 0ES wage data to compare the wasies they
pay Lo the wages prevailing in a givern Zakor marker.
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